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In tbe Mauer of )
)

Implementation of section 309(j) of the )
ComDllnicatioDs Ad. N CompctitM )
Bidding for Commereial BroIdcut .nd )
InstructiODal Television Fixed )
Services ·UCCDleS )

)
RcmamiuaUon of tbc Policy )
Sta1CIDeIIt on Comparative )
Broadcast Hearinp )

)
Proposals to Rcfoml the Commission'. )
Comparative Hearing Process to )
ExpeditI: tbc Rcaolution of Cases )

MY Dockd No. 97-234

GC Dockr:t No. 92-~21
....--.----1

GEN Docket No. 90-264

,my TO "COMMENTS or UN1TID 8ROADCASTERS COMPANY"

bene Rodriquez Diaz de McComa (~ODIII"). by bel attomeys, replica to

the Cnmmcpb of Unitpt. BroIdc'stm Cogpqy ("CorntulQl") in this proceeding, initiated

by the Commission tlmJugh • Notice Of Prcmc*d Bulppa!rj_. FCC CJ7-3V1 eNPRM").

I.

pREIJMJNAiY STATBMBNT

1. United Broad&:astcn Company ("United") which is one of four DlJtually

exclusive applicants for a Class A clwmcl in Rio GraDde, Pw:t1D Rico (within the san Juan

urbanized llJ'Q), bas served its COIDDlCIU upon its competitors, implicitly acknowledging that

the CnmmePtf are designed to advm:e United's competitive position in the Bio Grande
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proca:djnl. United's candor is aU to rJ1e good, but United's conteotiom are self-serving,

sterile aIKl, ultimately. of no usc to the Commission in thiR broad-gauged mle--makiDg

proceeding. Specifically. the Cn1JUMPf§largely duplicate United's CODtI:IIIiom bcfOR tlJc

Comrnwion m •• in the Rio Grande comparative proceeding, while the instant

rulemaking deals with across-tile-hoard policy questiODl, includiDg expedited d1spatcb of the

Commission's busine8l. Put OtberwillC. the CoDl1DCDtl an: mt properly before the

Commission in this ruJermen! proceeding.

2. This is poilnd up by the Comments' failure to address, in whole or in

part, specific questions upon which the NPRM invites comment. 1'huI, Unital faits to

address, as requested by paragraph 13 of the NPRM, whetber the Commission bas authority

(0 dispo&e of mutually exclusiw applications other than througb audiolll. United also

essentially faits to heed pmaraph 21 of the NPRM:

"... 1bosI: COIID1ICI8tm'S advocating eo1Dmcd use of
comparative II:ariDp for mutually elC1Dai~ applleatioDl
pendiJJs bdorc July I, 1997 should expl'in bmy ""* ....prmgecl_...
[c;nqpgtiye1 cri1mia would be imglermncpl in m
admiPil!DtjycIy worbblc ,wl iudiciN1y '.inehlc WInner ,m
dmJllllrate hpw dIG pnIX)ICd criteria MNId RJ1ldict aood OJ:
better scryj;e or -ve IOlDC ipdgmJsnt public intmlt p.·
(Empbuis added.)

3. Resolution of theIe two issues is necessary to determine wbdher pre-

July I, 19C17 application conflicts max be decided otber lJwl by auction, and, whether, in any

event, they should be resolwd by auction. as the NPRM proposes, or by comparative

hearings, with their multi-faceted warts. United's sitCD:C OD these matten strongly supports

the co~lusion that (A) the Commission lacks authority to revert to comparative hearinR

procc:cdings, and (B) any such reversion would do vio1eDce to the public iIdmest. These
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conclusions derive overwbellninK support from review of apposite hiRtory. law and policy set

out in Part II hereof.

II.

ARGUMENT

A.

The Cnmmjssion Is Required To Rqolye
Bmu'q' Mytual Exclusivity In All Cases By Auction

4. United asb for compuative bearing disposition of the Rio GraDde

proceeding, without, as noted, addressing the issue of empowemem - which is an open issue

in the Commission's opinion <NPRM. par. 13). In contrast. McComas' estimation is that the

Balanced Budget Act of 1m eategorically forecloses mJ forbids hearings, and supersedes

such proceedings with auctions. Any doubts on this score are rooted in sc:mantic:s. but

sema.ntica must yield to the sense of tbe Conference Report:

"New Section 309(b) rgires the Commission to use
competiti~ bidding to resolve any mutually exclusive
applkatioDs for radio broadcast lic:cmcs that were filed with the
Commiuion prior 10 July I. 1997. (wFmphuia added.) (U.S.
Code - CODIRISioDIl aDd Administrative News (No. 7)
September 1997. p. 194.)

The ConfereDce Report'llanguage is express, explicit and unbending. and should be

respec:tm, relegating comparative bearings to the history boob.

B.

As AMatter Of Sound Policy The Cnmmipjon Shoold
Resolve CUCI Of Broadcast MnttW Exclusivity By Auction

5. Assuming. as I theoretical matter. that die Commission has latitude to

decide that pre-JuJy 1, 1997 mutually exclusive applications are grist for comparadve

bearings. the Commission oolEtbcless should exercise its administrative discretion to supplant
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hearings with auctions - for the reasons set out in paragraphs 14 - 19 of the NPRM aDd also

because orderliness, timeliness. tiDality, fairness and equity thereby will be served. These

goals cannot be achieved, through the hearing pI'OCelIR, in the absence of standards. and

unfornmately the Commission has been unable to fomulatc legally sustainable comparative

standards. for over five years, following invalidation of the Commission's integration policy

- and DO end is in sight, among other reasons, because the NPRM cites the obsolete factor of

"diversification" as likely to have comparative relevance, overlooking the 1996 amendments

to the Communications Act, JIll die Commission's day-to-<tay iDlifferem:e to divenitication

in allowing gross concelltnltions of coDttol to develop. (In the "relevant martd' of San

J~ eight statiODl legally can be under common conttol and. the Commission routinely

cndonca such colECDttations without cOJJ!ucting meaningful. if any, and-trust analyses.)

Thus, Commission reliance on "diversification" would be no Jess "arbitrary" than the

Commission's prior reliance on integration and woold result in prolonged litigation in case-

after..cue, including specifically the Rio GraDde proceeding. Such litipdon would extend to

other pouible eJemtds of pt:ference, such as female preference or minority prefaeno:;.e, and

would waste Commission reaourc:es, delay new service to the public, and exbaust litipDII.

Notably. the Rio Graode proceeding has a vintage of 'almost ten yean, II and in United's

words: --=-

"Tbc lII110UIIl of time and effort expended ... has been
eDOrD1OUlI. II (Cnmmentl. par. 9)

c.

Fairness IDd EQuilY

6. The NPRM recognizes the need for fair play in this matter and United

s=b to capitalize thereon, arguing that all four applicants have equities flowing from their
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bearing coati aDd their impul.c:d cxpc:ctatiOJ18 of ten years ago (1988), when the Rio Grande

applications wen: filed. ill response to a eut-off list (Commcntl, par. 15). However, Unik=d's

claims are facially defective - only Rio Grande Broadcasting Company bas joimd with

United in rc:quming the Commission to revert to hearings. Moreover, 31 the NPRM (par.

14) mtes, "... applicants have no vested. right to a comparative hearing ... " and the

Cnmnpta present 'llO evidence• .le.... corporate minutes. company records, contemporary

correspondence, that United filed its application, because it believed - in 1988 - that its

application would be resolved. exclusively on the basis of the "standard comparative issue".

Indeed. United's ~expectatiolJl' coDltitute DO more than "post-hoc rationaJiDtion, ~ given that

United could not forecast its competiton and their comparative attributes at the time of

filing, so United had DO 1988 reason to favor hearings for disposition of ita Rio Grande

application. Moreover, there are multiple otber good reasons for n:jcctinl United's

"expectations ~ claim as hollow, namely:

A. For at least 30 yean prior to 1998, auctiOlll hid been mcntiollld
in the trade press • an altcl11ltM to bearinp - ftnzrt''tiDI, February 24,
1~8, p. 200, id'cued to "... A propoal tbIt 'television francbi.... ' be
awarded to the bipest bidder ... "

B. Prior to 1998, lOUl:rim allO were broadly kDown
31 poteltial alternatives to larinp.

The upshst is that United's OIteDIible wGreat F.xpectatiODl I are UDIlIppOrted - ml

insupportable - aDd do not constitute a basis for reversion to hcaringJ.

m.

CONCLUSION

7. Adona statutorily are required for resolution of aU conflicting

broadcast applications but. assmning the Commission has discretion, in the premillCS, to do
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otherwise, auctions sbouId be adopted in order to facilitate the prompt dispatch of

Commission business. to econnmim Commission resources and Lo bring DeW service to the

public.

Respectfully submitted,

IRENH RODRIQUEZ DIAZ OR MCCOMAS

YERMAN PEARCE
AR!lt)NBeIIN & BERMAN lLP

1290 AveIIJe of the Americas
New York, New York 10104
(212) 541-2000
(212) 541-4630 (fax)

Its AttomeyI

Dated: Februlll')' 17I 1998
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